STATE OF DELAWARE
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER

Pure Flavor Hookah Lounge, LLC

t/a Pure Flavor Hookah Lounge :

960 Justison Street ; DECISION AND ORDER
Wilmington, DE 19801 :

SUMMARY OF EVIDENCE

1. The above entity (“Applicant”) filed an application for a taproom license.

2. Protests were received within thirty days from the filing of the application, requiring a
public hearing on the application. 4 Del. C. 8541.

3. The Commissioner held a public hearing on the protested application on September 14,
2023, at 5:00 p.m. via Webex, in accordance with Delaware law.

4. Exhibits 1 through 41 were noted for the record.

5. Applicant’s notice of the application, published in two newspapers of general circulation,
affidavits of which were received by this Office on May 17, 2023, stated Applicant was applying
for a taproom liquor license to include Sunday sales.

6. Mr. James Gittens and Mr. Michael Calhum, members of the Applicant, appeared on behalf
of the Applicant. Julia Klein, Esquire represented the Applicant during the hearing.

7. Only one person who submitted a protest against the application appeared at the hearing

and testified.!

L A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any
agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency
proceeding.” 29 Del. C. § 10102(g). A person acting as a “party” at a hearing would be evidenced by the person’s
actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. This
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8. Applicant presented evidence regarding the proposed business plan for the establishment,
which the City of Wilmington’s Certificate of Occupancy notes is a hookah bar and lounge.? The
Applicant’s business license, issued by the City of Wilmington and submitted to the Office on May
17, 2023, is a retailer non edible license.®> The State-issued business license, also submitted to the
Office on May 17, 2023, lists “Tobacco Retailer” for Applicant’s trade, business, or professional
activity.*

9. Michael Calhum testified as one of the owners of the Applicant. Specifically, in response
to questions from counsel, Mr. Calhum testified that the Applicant desires to create a successful
business environment for persons of all ethnicities to gather in a hookah lounge in Delaware. Mr.
Calhum testified that there are not many places geared to the aspects of hookah in Delaware,
including the type of music played and events that could be hosted at the hookah lounge. He
testified that employees undergo background checks as part of the Applicant’s hiring process. He
also testified the Applicant does not serve food as part of its business model.

10. Mr. James Gittens also testified on behalf of the Applicant. Mr. Gittens testified that the
establishment would be a place for professionals to come relax and smoke “similar to cigar
lounges.” Mr. Gittens testified there were few places in the Riverfront area that have an African
American presence, noting, though, that the Applicant’s customers range regarding gender,
orientation, and race. He testified the Applicant hired law enforcement to ensure the safety of its

customers.

Office determined the following, who was a valid protestor, testified at the hearing and is a party to this matter: Bill
Silva. Newsome v. Delaware Alcoholic Beverage Control Comm., 1993 WL 258712 at *2 (Del. Super. July 1, 1993).
2 Exhibit 22 of the Record submitted to the Office on May 17, 2023.

3 Exhibit 21 of the Record.

4 Exhibit 29 of the Record.
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11. Reginald Patterson, an employee of the Division of Public Health (“DPH”) within the
Department of Health & Social Services, was subpoenaed by the Applicant to testify and appeared
in his professional capacity as a licensing investigator. He testified he has been employed by DPH
for seven years and is assigned to investigate alleged violations of the Clean Indoor Air Act
(“CIAA”) and also medical marijuana.

12. The Applicant testified that hookah establishments, as DPH views them pursuant to the
CIAA, are in a grey area because the CIAA mentions hookah, but not in the way in which the
Applicant’s business is being “utilized.” Mr. Patterson testified that the CIAA does not prohibit a
hookah lounge because the CIAA states products can be consumed in a vape lounge, which is how
DPH classifies hookah lounges, as it is written in the CIAA.

13. Mr. Patterson testified he visited the Applicant’s place of business, unannounced, in
February 2023 in response to a complaint his office received about the establishment. He testified
he arrived on a Friday evening, remained on the premises for approximately 90 minutes, and then
departed. Mr. Patterson testified he found no violations of the CIAA, its Code or regulations. Mr.
Patterson stated the Delaware Division of Alcohol and Tobacco Enforcement (“DATE”) has no
jurisdiction over the CIAA.

14. One protestor testified during the hearing about his concern that the business model does
not include food for sale for its customers and that consuming alcohol without food is a public
safety concern.

FINDINGS OF FACT

This Office makes the following findings of fact based upon the evidence presented,

pursuant to 29 Del. C. 8 10128(b)(2):
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1. Only one protestor testified at the public hearing, and the concern raised by the protestor
focused on lack of food and nonalcoholic beverages at the establishment as a public safety concern.

2. The Applicant’s witness, Mr. Reginald Patterson, testified regarding the applicability of
the CIAA and whether Applicant’s establishment violated it. Mr. Patterson testified the
Applicant’s establishment did not violate the CIAA.

3. No evidence was presented to refute Mr. Patterson’s testimony.

CONCLUSIONS OF LAW

This Office makes the following legal conclusions pursuant to 29 Del. C. § 10128(b)(3):
1. The Commissioner may grant, refuse or cancel licenses as required by the Delaware Liquor
Control Act (“Act”), but she is not empowered to reject an application unless the applicant has
failed to comply with statutory requirements or unless the Commissioner has reasonable grounds
to believe that a statutory basis for refusal exists. 4 Del. C. § 304(a)(4).°
2. A protest is a jurisdictional requirement to cause a hearing to be held in order for evidence
to be presented on the record and is not in itself material evidence of opposition.® In this case,
several protest letters were timely submitted to this Office. A public hearing was held in order for
this Office to consider the application and the objections of the protesters. Only one protester
testified during the hearing.
3. The requirements for a taproom license are set forth generally in 4 Del. C. 8§ 101(46) and

516. An application for licensure shall be refused in accordance with Section 543 of Title 4 if

5 Park Distributing Co. v. Delaware Liquor Comm., 54 A.2d 551, 557 (Del. 1947)
6 Alfred I. Dupont Sch. Dist., v. Delaware Alcoholic Beverage Control Comm., 343 A.2d 600, 603 (Del. Super.
1975).
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contrary to any prohibitory law then in force, in such county or subdivision thereof ’, and may be
refused if:
(b)(11) A substantial objection to the granting of the license has been presented by the
community within which the license is to operate, or that the granting of such license
is otherwise not in the public interest. For the purposes of this subsection, the term
“substantial objection” shall include: ... (b) any objection, or group of objections,
presented to the Commissioner either individually or as a group, the content of which
gives the Commissioner reason to believe the quality of life of the community in which
the license is to operate will be adversely affected by the granting of the license.

4. Testimony from the sole protester focused on public safety concerns of a taproom that sells
alcohol without the sale of food.

5. During the hearing, Applicant’s DPH witness testified that Applicant’s business did not
violate the CIAA. The testimony was a reasonable interpretation of that state law by the office
charged to interpret and apply it. There was no evidence put forth in the record to challenge or
contradict Mr. Patterson’s testimony. Because DPH has authority and the requisite expertise to
interpret the CIAA and not this Office, this Office accepts that interpretation in the absence of any
evidence to the contrary.

6. Based upon the unrebutted testimony presented during the hearing from a representative of
DPH which is tasked with oversight of the CIAA, this Office is satisfied issuance of a taproom
license to the Applicant will not be contrary to the CIAA currently in force. With the exception of
a City of Wilmington business license to sell alcoholic beverages, all other aspects of the
application have been met and the Office concludes the application meets the requirements of a
taproom license.

7. The Liquor Control Act permits suspension and/or fines of a taproom liquor license for,

among other things, permitting noise levels from a stationary source of sound to exceed 65 decibels

7 See Section 543(a) (emphasis added).
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when measured at any location 100 feet or more from the licensed premises’ real property
boundary.® The Delaware Division of Alcohol & Tobacco Enforcement is authorized to
investigate potential violations of the Act, including noise level, should concerned citizens
determine such investigation may be warranted.®

DECISION AND ORDER

IT IS THIS 22" day of September 2023, the Decision and Order of this Office that the
application for the taproom license is granted. The issuance of the license is subject to submitting
a City of Wilmington business license to sell alcoholic beverages and a successful, final inspection
by a representative of this Office.

IT ISSO ORDERED.

GQMGM (socke M, €s¢

The Honorable Jacqueline Paradee Mette, Esqg.
Commissioner

Right of Appeal

4 Del. C. 8 304(b):

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice
thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in
the office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the
Chairperson of the Appeals Commission to be advised of the pending appeal and the Chairperson
shall cause the Commission to be convened with at least 20 days’ notice to all parties. The appeal
shall be heard by the Appeals Commission, who shall, in accordance with the Administrative
Procedures Act, Title 29 of the Delaware Code, review the matter on the record and affirm, reverse,
or modify the decision of the Commissioner.

8 See 4 Del. C. § 561(g).

° DATE investigates complaints of violations of the Liquor Control Act. 4 Del. C. § 403(1). Also, the Act provides
that concerned citizens may file with this Office a petition for complaints in regard to the conduct of business by a
licensee in accordance with 4 Del. C. § 304(a)(5).
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