SIG Stanley’s Tavern, LLC

t/a Stanley’s Tavern :

2038 Foulk Road : DECISION AND ORDER
Wilmington, DE 19810 : Protested Application
License No. 14401 :

SUMMARY OF EVIDENCE

1. The above entity (“Licensee”) holds a restaurant license issued by this Office, to include
Sunday sales, as well as off-premises sales privileges. The Licensee applied to this Office to amend
its liquor license to include a patio permit, and a variance to the patio to allow external speakers to
play ambient music.'

2. A valid protest petition was filed against the application pursuant to 4 Del. C. § 543. A
public hearing was held on July 10, 2024 in accordance with Delaware law. At the hearing, the
Licensee’s exhibits were admitted in the record.

3. John Tracey, Esquire, with the law firm of Young, Conaway, Stargatt & Taylor,
represented the Licensee. Mr. Stephen Torpey appeared and testified as the Licensee’s authorized
representative. Two persons who submitted a protest against the application also participated in
the hearing.?

4. Mr. Torpey testified the patio and speakers, if approved, would be in use during the

restaurant’s hours of operation, in large part because patrons must pass through the patio to enter

! For clarity, the Licensee requested three external speakers to play ambient music and an outdoor TV to watch
sporting events. No other variances including live entertainment, amplifiers, audible paging system, or wet bar were
requested and thus are prohibited. 4 DE Admin. Code 704(6.0).

2 A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any
agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency
proceeding.” 29 Del. C. § 10102(6). A person acting as a “party” at a hearing would be evidenced by the person’s
actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. This Office
determined the following, who were valid protestors, testified at the hearing and are parties to this matter: Kymberlie
Kelly and George Karpinski. Newsome v. Delaware Alcoholic Beverage Control Comm., 1993 WL 258712 at *2 (Del.
Super. July 1, 1993).



the restaurant. Mr. Torpey testified about his concern that the establishment might appear closed
to customers if ambient music was not playing and umbrellas were not raised above the tables on
the patio. He testified that during the pandemic, the outdoor patio seating then-approved by this
Office and New Castle County provided a lifeline to the restaurant operations, and customers
routinely asked whether the patio would become a permanent feature of the restaurant. Mr. Torpey
testified there is good cause for three speakers to play ambient music and a TV to watch sporting
events on the patio because the variance will increase customer enjoyment on the patio and
minimize nearby vehicular traffic noise on both Foulk and Grubb Roads. Mr. Torpey testified to
sound recordings he took, as part of an exhibit entered into the record, using an app on his smart
phone. Mr. Torpey testified that at points furthest from the patio and along Foulk Road, he and his
staff turned off the speakers and recorded the sound for several seconds at various intervals over
several days. He testified that the sound recordings he logged on the document entered into the
record were correct and showed that the sound recordings of the traffic were at or above the decibel
levels that his speakers would emit when in use.

5. Mr. Torpey testified his managers have control of the sound equipment through iPads
provided to them, and that the sound would not exceed the New Castle County’s noise ordinance.
Mr. Torpey also testified that the three speakers and TV for use on the patio are located inside the
tented area covering 8 of the 14 tables on the patio (several tables closer to Foulk Road are not
under the tent and would not have speakers in that space). Mr. Torpey also testified the speakers
had been used as part of its Covid outdoor seating.’

6. Two valid protesters, Kymberlie Kelly and George Karpinski, both testified to concerns

about loud noise from the proposed speakers. Both also testified that Mr. Torpey’s admission to

3 Use of the speakers was never previously requested or approved by this Office. Outdoor seating permitted pursuant
to 4 Del. C. § 524(i) excludes variances permitted pursuant to 4 Del. C. § 524(e)(3).
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their use over the past few years, without authorization from this Office, was not bothersome to
them and thus they did not object to their approval for use under the conditions testified to by Mr.

Torpey.

FINDINGS OF FACT

This Office makes the following findings of fact based upon the evidence presented,

pursuant to 29 Del. C. § 10128(b)(2):

1. The Licensee testified his establishment would like permission to convert its Covid outdoor
approval to a permanent patio approval. Licensee also testified it wants approval of its variance
request to use three small speakers and a TV installed underneath the portion of the patio covered
by a tent, just outside the main entrance to the restaurant, to play ambient music or a sport event
for the enjoyment of his patrons and to mitigate noise from Foulk and Grubb Roads.

2. The Licensee agreed to adhere to the relevant noise ordinances.

CONCLUSIONS OF LAW

This Office makes the following legal conclusions pursuant to 29 Del. C. § 10128(b)(3):

1. The Commissioner may grant, refuse, or cancel licenses as required by the Delaware
Liquor Control Act (“Act”), but she is not empowered to reject an application unless the applicant
has failed to comply with statutory requirements or unless the Commissioner has reasonable
grounds to believe that a statutory basis to refuse exists. 4 Del. C. § 543.

2. This Office concludes the Licensee has satisfied its burden of proof and legal standard for
the requested patio permit and the legal standard of good cause for a variance for three small
outdoor speakers and a TV.

DECISION AND ORDER




IT IS THIS 18" day of July, 2024, the Decision and Order of this Office that the Licensee’s
application to amend its liquor license to include a patio, and for a patio variance to include 3
external speakers and a TV for use under the tented portion of its patio immediately outside the
main entrance to the establishment is approved, with the express condition that the Licensee will
adhere to the relevant noise ordinances.

The patio permit and variance will be issued following a successful inspection by a
representative of this Office.

IT IS SO ORDERED.

The Honorable Jacqueline Paradee Mette, Esq.
Commissioner

Right of Appeal

4 Del. C. § 304(b):

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice
thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in
the office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the
Chairperson of the Appeals Commission to be advised of the pending appeal and the Chairperson
shall cause the Commission to be convened with at least 20 days’ notice to all parties. The appeal
shall be heard by the Appeals Commission, who shall, in accordance with the Administrative
Procedures Act, Title 29 of the Delaware Code, review the matter on the record and affirm,
reverse or modify the decision of the Commissioner.



