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STATE OF DELAWARE
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER

Big Oyster, LLC :

t/a Big Oyster (Lewes) : FINAL DECISION AND ORDER (UPDATED)
1007 Kings Highway : Protested Application

Lewes, DE 19958 :

License No. 14837

SUMMARY OF EVIDENCE
1. The above entity (“Licensee”) holds a brewery pub license issued by this Office, to include

Sunday sales and a patio which was first approved when the license was issued, and then expanded
slightly according to previous permissions during the Covid-19 pandemic. The Licensee applied
to this Office for a patio permit for the existing square footage of the patio that had been added
since the Covid-19 pandemic expansion had been approved, and also to request variances to allow
live entertainment, external speakers and amplifiers, and a wet bar on the patio - which are
currently in use on the premises.

2. A valid protest petition was filed against the application pursuant to 4 Del. C. § 543. A
public hearing was held on August 28, 2024 in accordance with Delaware law. At the hearing,
several exhibits were admitted into the record.

3. Vincent G. Robertson, Esquire, with the law firm of Parkowski, Guerke & Swayze,

represented the Licensee. Jeff Hamer appeared and testified as the Licensee’s authorized

1 At the hearing, the Licensee withdrew its request for a paging system, and testified the speakers and amplifiers
have already been in use.

CARVEL STATE BUILDING, 10TH FLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801
Telephone: (302) 577-5222 Fax: (302) 577-3204

email: OABCCquestions@delaware.gov



Page 2

representative. Several persons who submitted a protest against the application participated in the
hearing? and a few witnesses testified in support of the application.?

4. Mr. Robertson stated the Licensee expanded its patio in 2020 according to permissions for
outdoor dining due to the Covid-19 pandemic approved by the state and Sussex County; Sussex
County did not cause that permission to expire, and the General Assembly added the outdoor
dining expansions approved during the pandemic to the Liquor Control Act.

5. The floor plan submitted by the Licensee for the Covid-19 outdoor dining remained the
approved floor plan on file with the Office. On behalf of his client, Mr. Robertson reviewed the
Licensee’s current floor plans, which demonstrated the Licensee had continued to expand the
outdoor area significantly. The outdoor patio and back yard space of the premises now includes a
children’s playground, a volleyball court and basketball courts, new bathrooms accessible from
the outside, a permanent and elevated stage for performances, and an expanded dining area with
additional tenting that includes several outdoor speakers attached to tent poles. Some, but not all,
of these additional spaces also permit the sale and service of alcoholic beverages. Mr. Robertson
stated that the purpose of the Licensee’s application was corrective - in order to ensure compliance
with the Delaware Liquor Control Act, the Licensee wished to have the expanded patio, outdoor

speakers used for ambient background music, live entertainment (cornhole, volleyball and

2 A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any
agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency
proceeding.” 29 Del. C. § 10102(6). A person acting as a “party” at a hearing would be evidenced by the person’s
actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. This Office
determined the following, who were valid protestors, testified at the hearing and are parties to this matter: Hope
Halleck, David Levandoski, Jane Levandoski, Pamela Meador, Lori Miele, Joseph Pika, Kathy Quinn and Edward
Ziegler. Newsome v. Delaware Alcoholic Beverage Control Comm., 1993 WL 258712 at *2 (Del. Super. July 1,
1993).

3 Witnesses who testified in support of the application were: Tim Ahn, Gail Marshall and Reid Meyer. This Office
does not find that these witnesses are “parties.”
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basketball areas), and speakers and amplifiers used during music and other performances, and the
outdoor wet bar licensed properly.*

6. On behalf of the Licensee, Mr. Hamer testified that he agreed completely with his
attorney’s statements and representations. Mr. Hamer testified that he had received inaccurate
advice about the patio expansion, and affirmed he did not reach out to the OABCC for guidance.
Mr. Hamer also testified that when his noncompliant premises became apparent, he took steps to
file the request for a premises alteration approval.

7. Mr. Hamer testified he had not received complaints from his neighbors about noise or
music. Mr. Hamer testified that the speakers used for ambient background music (attached to one
of the patio tents) face inward away from neighboring properties. Mr. Hamer stipulated that will
not change.

8. Mr. Hamer testified that music performances are scheduled for May 1 through September
30" on Wednesdays through Sundays from 12 p.m. to 3 p.m., and again from 4 to 7 p.m. or 5 to 8
p.m., depending on the start time for the musicians, but no later than 8 p.m. on these days. Mr.
Hamer testified no live music is scheduled for Monday and Tuesday. Mr. Hamer testified that the
performance schedule will not expand.

9. Mr. Hamer stipulated that the Licensee would play ambient background music on the

outdoor speakers Monday through Thursday 10:30 a.m. to 9 p.m. and Friday through Sunday 10:30

4 During his presentation on behalf of his client, Mr. Robertson reviewed some of the benchmarks at the end of a
report from a sound engineer, Mid-South Audio, which included some raised decibels from traffic noise on Kings
Highway or from events separate from the Licensee’s outdoor music and speakers; otherwise, the noise measured
appeared to be in the range of 50 to 60 decibels. The Mid-South Audio report was admitted as an exhibit and, without
the person conducting the testing present to testify, was weighted accordingly.

Mr. Robertson also reviewed petitions in favor of the music, submitted on behalf of his client. The Office noted that
many of the signatories were out-of-state customers and many were not within the one mile distance requirement to
be a protestor under the Liquor Control Act, and thus while admitted as an exhibit was weighted accordingly.
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a.m. to 9:30 p.m. Mr. Hamer also testified that the Licensee does not seat people outside after 9
p.m. Monday through Thursday and 9:30 p.m. Friday through Saturday. He testified the Licensee
would not add more outdoor speakers, or expand the patio, or expand the live entertainment areas
from its current configuration. He also stipulated the Licensee will keep music to an acceptable
noise level to be considerate of neighbors.>

10. Mr. Hamer testified the outdoor wet bar would be a service bar to alleviate congestion for
customers and wait staff who would otherwise crowd the small, indoor bar area.

11. Mr. Hamer testified the requested variances were amenities for customers and families,
that the speakers provide ambient music during meals, that the request for amplifiers will permit
music (primarily acoustic musical entertainment) for customers and help the business which
employs 130 local residents.

12. Joseph Pika, Laurie Miele, Pamela Meador, Jane and David Levandoski, Hope Halleck,
Edward Ziegler and Kathy Quinn objected to the noise, outdoor speakers and amplifiers on the
basis that these features intrude on neighbors’ quality of life and quiet enjoyment of their
residential properties. One concerned neighbor, upon further questioning and discussion with the
Licensee, testified she was confident the concerns could be worked out between the neighbors and
the Licensee. Some of the protesters testified that they moved to the area before the Licensee
opened its business, which was small at the time compared to its current configuration, and
participated in the hearing to ensure there were limits on the hours the music would play. Protesters
testified that residents nearby have complained they are unable to open their windows or sit on

their outdoor porches and patios without hearing noise from the Licensee’s premises. Mr.

® Mr. Hamer testified the Licensee may have a wedding one time a year for a regular customer as an exception and
not the rule; he would notify the Commissioner of the event. He also testified requests for weddings would be
referred to Big Oyster’s second location in Milford, Delaware which is better equipped to handle large events.
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Levandoski testified that he contacted local law enforcement about the Licensee’s noise, but was
told officers could not be of assistance. The protesters expressed concern that a future business
owner may not be as conciliatory as the current Licensee.

13. Tim Ahn, Gail Marshall and Reid Meyer testified in support of the application. Mr. Ahn
testified he never heard music or noise from the Licensee’s premises, which is approximately .3
miles away from his home, although he can hear sporting events from nearby Cape Henlopen High
School; he believes the amenities help the Licensee’s efforts to create a family-oriented
establishment.

FINDINGS OF FACT
This Office makes the following findings of fact, based upon the evidence presented, pursuant

to 29 Del. C. § 10128(b)(2):

1. The Licensee applied to convert its unapproved expansion of its approved Covid-19
outdoor seating to an approval under the Delaware Liquor Control Act, including an expanded
outdoor patio, and variances to authorize outdoor speakers to play ambient music, speakers and
amplifiers for live music performances, a wet bar, and live entertainment including outdoor areas
with children’s playground equipment and volleyball and basketball courts.

2. The application was corrective, in that it did not seek to add to the existing use of the
premises, but rather to have the existing patio and current outdoor speakers, amplifiers, live
entertainment, and wet bar licensed under the Delaware Liquor Control Act. The Licensee testified
it is not seeking to enlarge the existing outdoor premises.

3. The Licensee stipulated live performances on the constructed stage, often with speakers
and amplifiers, would occur Wednesday through Saturday 12 to 3 p.m., and 4 to 7 p.m. or 5 to 8

p.m., and current outdoor speakers would be used to play background, ambient music Monday
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through Thursday 10:30 a.m. to 9 p.m. and Friday through Sunday 10:30 a.m. to 9:30 p.m. during
the season from May 1 through September 30.

4. The protestors objected to live entertainment, external speakers and amplifiers because of
noise from the Licensee’s premises. The protestors complained the Licensee’s noise could be heard
at their homes, which interfered their quirt enjoyment of their properties, from enjoying quiet time
in their backyards, or opening their windows on the evenings when music was played.

5. The Licensee agreed to be a good neighbor and adhere to all relevant noise ordinances.

CONCLUSIONS OF LAW

This Office makes the following legal conclusions pursuant to 29 Del. C. § 10128(b)(3):

1. The Commissioner may grant, refuse, or cancel licenses as required by the Delaware
Liquor Control Act (“Act”), but she is not empowered to reject an application unless the applicant
has failed to comply with statutory requirements or unless the Commissioner has reasonable
grounds to believe that a statutory basis to refuse exists. 4 Del. C. § 543.

2. This Office concludes the Licensee satisfied its burden of proof and legal standard for the
requested expanded patio permit and the legal standard of good cause for variances for external
speakers and amplifiers for live performances and for ambient music, for live entertainment to
include the children’s playground and the basketball and volleyball courts, and for an outdoor wet
bar on the premises. This Office concludes the evidence presented against the application was not
substantial to support an objection pursuant to 4 Del. C. § 543(b)(11)(b).

DECISION AND ORDER

IT IS THIS 19th day of September 2024, the Decision and Order of this Office that the
Licensee’s application for a patio and variances for existing outdoor speakers to play ambient

music, speakers and amplifiers for live performances, and wet bar is approved, with the following
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conditions: live performances will not take place after 8 p.m. and shall adhere to Licensee’s
stipulations and Findings of Fact contained herein; seating on the outdoor patio will adhere to the
stipulations contained herein; and Licensee will adhere to the relevant noise ordinances. The patio
permit and variances will be issued following a successful inspection by a representative of this
Office.

IT IS SO ORDERED.

\_J/am[ucdd& Q%{U/ f{df’{, ,ész

The Honorable Jacqueline Paradee Mette, Esq.
Commissioner

Right of Appeal

4 Del. C. § 304(b):

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice
thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in
the office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the
Chairperson of the Appeals Commission to be advised of the pending appeal and the Chairperson
shall cause the Commission to be convened with at least 20 days’ notice to all parties. The appeal
shall be heard by the Appeals Commission, who shall, in accordance with the Administrative
Procedures Act, Title 29 of the Delaware Code, review the matter on the record and affirm, reverse
or modify the decision of the Commissioner.
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