STATE OF DELAWARE
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER

Ocean 11 Group, LLC

t/a The Veranda Restaurant and Bar

17222 Hood Rd. : DECISION AND ORDER
Rehoboth Beach, DE 19947 : Protested Application
License No. 15777 :

SUMMARY OF EVIDENCE

1. The above entity (“Licensee”) holds a hotel license issued by this Office, to include Sunday
sales, and a patio permit. The Licensee applied for two variances to allow live entertainment! and
external speakers or amplifiers on the licensed patio.

2. A valid protest petition was filed against the application pursuant to 4 Del. C. § 543. A
public hearing was held on November 20, 2024, in accordance with Delaware law. At the hearing,
the exhibits were admitted into the record.

3. James P. Becker, Esquire, with the law firm of Hudson, Jones, Jaywork and Fisher
represented the Licensee. Tauhid Islam appeared and testified as the Licensee’s authorized
representative, and Josh Derry and Michael LeCates testified as witnesses for the Licensee.

Several persons who submitted a protest against the application also participated in the hearing.?

! Live entertainment, pursuant to 4 Del. C. 8524, has been interpreted as including music without the use of speakers
or amplifiers and various outdoor games including corn hole, frisbee, and ping pong.

2 A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any
agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency
proceeding.” 29 Del. C. § 10102(6). A person acting as a “party” at a hearing would be evidenced by the person’s
actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. This Office
determined the following, who were valid protestors, testified at the hearing and are parties to this matter: Todd Brown,
Matthew Greene, David Racine, and Darren Silvis. Newsome v. Delaware Alcoholic Beverage Control Comm., 1993
WL 258712 at *2 (Del. Super. July 1, 1993).
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4. Mr. Becker began the hearing by explaining that the Licensee owns and operates the
Cambria Hotel which includes The Veranda Restaurant and Bar. The hotel opened June 2024 with
a restaurant, meeting and special event rooms, swimming pool, patio, and other amenities. Mr.
Becker stated further for the record that the Licensee received its patio permit on June 11, 2024,
and has since served alcoholic beverages in this area without complaint or violation for noise.

5. Mr. Tauhid Islam testified he is the owner/operator under a flagship management company
that operates seven hotels in several states including the Licensee in Rehoboth Beach, Delaware.
Mr. Islam testified he accepted his attorney’s opening statements as his own testimony. Mr. Islam
testified on behalf of the Licensee that the business’s primary duty as a hotel is to offer a quiet
place for its clientele to rest, relax, and sleep during their stay. Mr. Islam testified the Licensee
can be penalized by the company if a customer complains about a poor night’s sleep due to noise
disturbance. Mr. Islam testified the variance request for speakers or amplifiers would permit use
of live music when there’s a wedding, anniversary, or other special event, and this could include
the use of a pianist or guitarist who could play on the patio.

6. Mr. Josh Derry testified that he is the General Manager of the Licensee and is responsible
for managing daily operations at the hotel, restaurant, and bar, and would serve as the contact for
complaints about use of the patio. Mr. Derry testified that patrons dine and relax on the patio that
surrounds the pool; the patio currently closes by 10 p.m. per existing company policy. Mr. Derry
testified that the Licensee would offer ambient background music through fixed speakers, noted
in six locations on Exhibit 2 — the floor plan for the patio premises. Mr. Derry further testified that
the ambient music playing through the fixed speakers would be played at a level that still allows

for conversations by patrons to enhance their use of the patio.
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7. Mr. Derry testified he believes a two- or three-piece acoustical music group performing on
the patio, as requested by customers for special events like weddings, would be tastefully done and
its noise not travel to offend the neighbors. Mr. Derry testified the Licensee wants the ability to
have a pianist, violinist or no more than a two- or three-piece band for the patio for the special
events, and otherwise to play background music from the fixed speakers.

8. Mr. Derry testified he attended on behalf of the Licensee, the Sterling Crossing
Condominium Association (“SCCA”) meeting in August 2024, along with Licensee’s food
manager. Mr. Derry testified that he and the food manager spoke and answered questions at the
meeting. Mr. Derry testified he believed about 25 residents attended, and 18 to 20 residents
responded positively to the Licensee’s general plan for its patio.

9. Mr. Derry testified that, as a result of attending the association’s meeting, the Licensee
hired a sound engineer from Mid-South Audio to measure noise levels and offer mitigation
strategies to reduce noise travel. Mr. Derry testified that the mitigation efforts suggested including
installing thick, lush, substantial plantings, which are scheduled to be planted in Spring 2025, and
locating the stage per the engineer’s recommendation close to the exit doors from the hotel; Mr.
Derry testified Exhibit 2 showed the stage location. He testified entertainment in general would be
on the stage, such as a two-to-three-piece group with amplification, and it may permit a pianist,
cellist or violinist elsewhere around the patio to be closer to guests. Mr. Derry further testified they
will not deviate from the engineer’s recommendations for locating and angling the six external
speakers as shown on Exhibit 2 and they will use the speakers for background ambient music for
patrons using the pool and dining. Mr. Derry testified no amplified music would take place on the

patio before 9 a.m. and after 10 p.m. and music for special events would likely be in the afternoon
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and evening; he also testified the Licensee will have a person onsite with authority to direct or shut
down music or manage complaints about the use of the patio.®

10. Michael LeCates testified that he’s the Director of Operations for Mid-South Audio, a local
sound company for many events; he testified he has also installed AV systems. Mr. LeCates
testified he has performed multiple sound studies for internal and external acoustics, system
design, and managed acoustics for public music events. Mr. LeCates performed a sound study at
the Licensee’s premise on October 27, 2024, while a saxophonist played on the patio.* Mr. LeCates
testified he measured sound at five places immediately surrounding the hotel, a couple places at
the closest apartments near the hotel property, and at locations in Sterling Crossing and Arbor-Lyn
neighborhoods. Mr. LeCates testified he used two different, calibrated SPL meters to measure and
an SPL meter app on his phone for general reference. Sound testing showed the saxophonist played
well within the acceptable 65 decibel threshold and vehicular traffic twice raised the measurement
above 65 decibels. Mr. LeCates testified sound readings in Arbor-Lyn were below threshold, while
readings at the southern edge of the Licensee’s property within eye view of the pool measured 55
to 62 decibels and then 52 to 65 decibels. Measurements at other locations numbered in his report
were very low. Mr. LeCates testified that he recommended the Licensee plant thick, dense shrubs
along the southern and eastern edges of the Licensee’s property, such as arborvitae, holly trees and
others; have musicians’ angle down their speakers if brought, which can create a 3 to 5 decibel
drop; and use a sound monitor on site. Mr. LeCates testified he understood the Licensee would

have acoustic acts, not rock or similar bands which would be obtrusive.

% The Licensee stipulated to the conditions and actions testified to in this paragraph.

4 Mr. LeCates, who was qualified as an expert witness in sound measurement, testified the musician played
throughout Mr. LeCates’ testing, a saxophone, sang when not playing the sax, and used a microphone and amplified
speakers and tracks that replicated drums and bass guitar.
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11. David Racine, Todd Brown, David Silvis, and Matthew Greene testified about concerns
that there is no prohibition for the Licensee to move the stage or have rock bands in the future. Mr.
Racine testified that guests are in a near-soundproof room so noise from the pool will be heard by
neighbors, not guests. Mr. Silvis testified he represents the Sterling Crossing Condominium
Association (SCCA) where over 50 residential owners protested the time of music and decibel
level and requested stopping nightly music by 9 p.m.> Mr. Greene was concerned how the Licensee
would ensure it books the type of entertainment that it was testifying to. Mr. Derry testified the
Licensee would have terms in the contract to limit entertainment and have a site representative
police the event very closely.

12.  On behalf of the Licensee, Mr. Islam testified that the Licensee would agree to end
amplified music — either from speakers or amplifiers - on the patio by 9 p.m. Mr. Islam testified
that as a luxury hotel, patrons want to have the amenities of ambient background music for use
and enjoyment of the licensed patio, and that customers who seek to rent the premises for special
events likewise request the use of ambient music from fixed speakers and amplified live music for
special occasions on the patio. Based upon these market demands, Licensee believes there is good
cause for the requested variances, and its good faith measures taken coupled with an impeccable
operational record support its request.

FINDINGS OF FACT

This Office makes the following findings of fact based upon the evidence presented, pursuant

to 29 Del. C. § 10128(b)(2):

5 Mr. Becker stipulated the Licensee will close the patio by 9 p.m., install substantial landscaping and plants in
Spring 2025, appoint an authorized site representative to be at events to address any sound issues, and provide cell
and direct phone numbers for Mr. Derry. He further stated his practice is to have client contracts for special events
prohibit creating any nuisance for surrounding communities, require decibel levels comply with the law and
acknowledge that the site manager has absolute authority to alter sound levels including terminating entertainment
or events, in their sole discretion.
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1. The Licensee applied for variances for live entertainment, and for external speakers or
amplifiers to play ambient music for patrons’ enjoyment and to support live musical entertainment
offerings for special events.

2. The Licensee stipulated live music offerings, and use of external speakers and amplifiers

would be used during limited hours of 9 a.m. to 9 p.m. and further stipulated the patio would close

by 9 p.m.
3. The protestors objected to external speakers and amplifiers because of noise.
4. The Licensee agreed to be a good neighbor and adhere to all relevant noise ordinances.

CONCLUSIONS OF LAW

This Office makes the following legal conclusions pursuant to 29 Del. C. 8§ 10128(b)(3):

1. The Commissioner may grant, refuse, or cancel licenses as required by the Delaware
Liquor Control Act (“Act”), but she is not empowered to reject an application unless the applicant
has failed to comply with statutory requirements or unless the Commissioner has reasonable
grounds to believe that a statutory basis to refuse exists. 4 Del. C. § 543.

2. This Office concludes the Licensee satisfied its burden of proof and legal standard of good
cause for the variance to permit live entertainment and the variance for external speakers or
amplifiers to be used both to support background ambient music from six fixed speakers located
on the patio and to support live music offerings on the licensed patio for special events like
weddings. This Office also concludes the evidence presented against the application did not rise
to the level of a substantial objection at 4 Del. C. § 543(b)(11)(b).

DECISION AND ORDER

IT IS THIS 5" day of December 2024, the Decision and Order of this Office that the

Licensee’s application for variances for live entertainment and for outdoor speakers and
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amplifiers to support both background, ambient music from fixed speakers and live music
offerings during special events is approved, with the express condition that the Licensee will
adhere to the relevant noise ordinances, limit the use of speakers or amplifiers to 9 a.m. to 9 p.m.
and close the patio by 9 p.m. The variance will be issued following a successful inspection by a
representative of this Office.

IT IS SO ORDERED.

Taequelac Tatude Hettz , €

The Honorable Jacqueline Paradee Mette, Esq.
Commissioner

Right of Appeal

4 Del. C. 8 304(b):

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice
thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in
the office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the
Chairperson of the Appeals Commission to be advised of the pending appeal and the Chairperson
shall cause the Commission to be convened with at least 20 days’ notice to all parties. The appeal
shall be heard by the Appeals Commission, who shall, in accordance with the Administrative
Procedures Act, Title 29 of the Delaware Code, review the matter on the record and affirm, reverse
or modify the decision of the Commissioner.
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