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Yorklyn, DE 19736    :   

License No. 14812    :  

       

 

    

SUMMARY OF EVIDENCE 

 

Background 

 

1. Hoffman Brewing Company, LLC (Licensee) holds a microbrewery license issued by this 

Office, to include Sunday sales; a patio permit; and two variances to the patio permit that allow a 

wet bar and live entertainment.1  

2. The Licensee applied for a variance to its patio permit to allow outdoor speakers/ 

amplifiers.2 Numerous petitioners (Petitioners) filed a protest against the Licensee’s application 

for a variance pursuant to 4 Del. C. § 541.  

 
1  The patio permit applies to a hardscaped pad and grassy lawn area extending out from the interior premises towards 

Creek Road (lawn).  The lawn was approved by the Office during its 2018 hearing. It is bordered by a fence that runs 

along Creek Road on the one side, a wooded area behind Licensee’s building, and the parking lot on the other side.  

This area had previously been approved by the New Castle County Department of Land Use for a Use Permit for 

outdoor entertainment, as reflected in Licensee’s file, when it requested from this Office a temporary extension of its 

licensed premises for an event known as Yorklyn Days. 
2 This Office’s Decision and Order, dated March 3, 2023, entered after a hearing on August 23, 2022 held that a 

speakers/amplifiers variance had not previously been approved by this Office, and therefore no outdoor speakers or 

amplifiers were permitted on the licensed patio. The August 2022 hearing was held pursuant to a community petition 

filed against the licensee in accordance with 4 Del. C. §304(a)(5). During that hearing, the Licensee stated, through 

its counsel, that there were speakers on the patio and acknowledged a Conforming Order entered by this Office on 

May 3, 2022 concerning approval of variances for live entertainment and a wet bar only on the patio, but not 

 

mailto:OABCCquestions@delaware.gov


Page 2 

 
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER 

CARVEL STATE BUILDING, 10TH FLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801 
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204 
EMAIL: OABCCquestions@delaware.gov  

3. This Office held a Pre-Hearing Conference on February 11, 2025 with Petitioners Ms. 

Jennifer Wasson and Mr. Chad Stover (acting on behalf of the Petitioners, but not legally 

representing them), and Licensee’s counsel, Adam Balick of Balick & Balick, LLC,  to discuss the 

issues presented in the matter and whether the parties could resolve their differences before the 

hearing.   

4. Following the prehearing conference, Ms. Wasson emailed the Office and Licensee’s 

counsel on February 16, 2025 to convey Petitioners’ proposal to resolve the dispute: 4 outdoor 

events with speakers/amplifiers per calendar year; each event no more than one day in duration 

and held between noon-8 p.m.; sound levels to remain at or below 65 decibels at 100’ from 

Licensee’s property line; and only Licensee’s proposed 5-speaker sound system may be used.  

Licensee’s counsel responded the next day that Petitioner’s proposal was simply too far apart from 

what Licensee seeks; no compromise was reached.  

5. The Commissioner held a public hearing on February 19, 2025, starting at 5 p.m., via 

Zoom, in accordance with Delaware law. The hearing was held to consider the Licensee’s 

application for the variance and the objections of the community. The hearing lasted approximately 

5.5 hours. This Office held the hearing record open until the parties had submitted their written 

closing statements, which were received on April 24, 2025, thereby closing the record.  

6. Petitioners opposed to the application for variance and supporters in favor of the 

application for variance participated in the hearing,3 and while not formally represented by 

 
speakers/amplifiers.  

 
3 A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any 

agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency 

proceeding.”  29 Del. C. § 10102(g). A person acting as a “party” at a hearing would be evidenced by the person’s 

actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. Newsome 

v. Delaware Alcoholic Beverage Control Comm., 1993 WL 258712, at *2 (Del. Super. July 1, 1993). The 
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counsel, two Petitioners, Jennifer Wasson and Chad Stover, are attorneys with the Delaware Bar 

and appeared in their personal capacity as neighborhood residents and protesters.  

7. The notice of the hearing was sent to the Licensee and Petitioners, and this Office caused 

the notice to be published in two newspapers and posted to the State of Delaware public meeting 

calendar website in accordance with Delaware law. The Licensee and Petitioners were required to 

submit exhibits to this Office ten business days before the hearing. In addition, those who wished 

to testify during the hearing were required to pre-register by noon on February 14, 2025.   

8. The Licensee submitted 10 exhibits, and the Petitioners submitted 48 exhibits which 

included documents, photographs and sound recordings.  

9. The Licensee’s list of exhibits and the Petitioners’ list of exhibits, which included several 

of the exhibits from the 2022 hearing involving the same parties, were both presented at the start 

of the hearing. No objections to the exhibits were made; all of the exhibits were admitted into the 

record.  

Positions of the Parties 

10. The Licensee applied for a variance to its existing patio permit to allow outdoor speakers 

and amplifiers. It is the Licensee’s position that it satisfies the good cause standard for the request 

because it contends it has overwhelming community support for its request,  it struggles financially 

when it cannot hold live events because most musicians need amplification and fewer customers 

visit the establishment when there is no live, amplified, outdoor music, and its proposed 5-speaker 

sound system, including a hard limiter, recommended and designed by its sound professional will 

 
Commissioner finds the following are “parties” to this matter: Carlos Alejandro, Winnie Arnold (submitted a written 

statement after the conclusion of the hearing due to ill health), Steven Beam, Jacalyn Beam, Christopher Bourland, 

Mark Clodfelter, Frederick Dawson, Stephen Dawson, Wendy Eshleman, John Hoffman, Mark Iverson, Chad Kendall, 

Diana LeSieur, Jeffrey Lott, Steven McHugh, Susanne Moran, Anthony Nicastro, Chad Stover, Greg Swift, and 

Jennifer Wasson.  
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substantially reduce sound traveling to nearby neighboring properties and allow the Licensee to 

control the sound. 

11. Petitioners contend that Licensee cannot meet the good cause standard to approve the 

variance request because there is overwhelming support against the variance by neighbors, and 

granting the variance would have a substantial adverse effect on the quality of life of the 

community. 

Summary of Testimony 

12. John Hoffman testified on behalf of the Licensee. Mr. Hoffman testified that in 2021 the 

Licensee held 60 to 65 outdoor music events, and over the next three years, hosted no more than 

4 outdoor events each year without speakers or amplifiers. Mr. Hoffman testified that when the 

Licensee previously had outdoor music events with speakers or amplifiers, the business 

experienced revenue two times that of when the Licensee did not have outdoor concerts. Mr. 

Hoffman testified that attendance at the establishment declined by approximately 50% when there 

was no live music provided. Upon cross-examination, Mr. Hoffman declined to provide specific 

numbers, or profit and loss statements. 

13. Mr. Hoffman testified as to Licensee’s Exhibits 5 and 9, both of which he created. Mr. 

Hoffman testified that Exhibit 5 was from an online petition in support of the variance he posted 

on social media, and a hard copy petition that persons could sign when they visited the 

establishment. Mr. Hoffman testified he merged the signatures into one document and then, using 

Google Maps, checked distances between the address provided by the signor and the Licensee. 

Mr. Hoffman testified that those persons on the list - approximately 95 names (as counted by this 

Office) - live within one mile of the licensed premises.  In addition, Mr. Hoffman testified that 

Exhibit 9 showed the addresses of the persons who support the variance request, with 79 homes 
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reflected with a green dot; 24 red dots represented addresses of persons who protested the request 

for a variance.  

14. Mr. Hoffman testified he would agree to the following self-imposed limits if the variance 

was approved: 

a. No more than 35 outdoor events (using the Licensee’s new 5-speaker sound system, 

including a hard limiter) per calendar year, 3 of which would occur between October 1 to 

April 30. 

b. Monday to Thursday: no regularly scheduled outdoor events using the new 5-speaker 

system, but Licensee may schedule a private corporate event that would end by 6 p.m. 

c. Friday and Saturday outdoor events using the proposed new 5-speaker system: events to 

end by 8 p.m., except that 4 events per year would end by 9 p.m. 

d. Sundays: outdoor events using the proposed new 5-speaker system would end by 5 p.m. 

e. A hard limiter would be used with the proposed 5-speaker system and be set at no more 

than 65 decibels to be heard on the premises and all instruments that use amplification 

would be plugged into the system and hard limiter. 

15. On cross-examination, Mr. Hoffman admitted he does not live in the area of the Licensee’s 

premises; that since filing the Licensee’s application  for variance to allow 2 speakers on the patio,  

Licensee’s Exhibit 8 depicts 5 speakers, which Petitioners stated were first identified during the 

hearing;4 that half of the bands the Licensee had previously hired use drum kits that will not be 

plugged into the speaker system with hard limiter; and that most, if not all, of the vocalists use 

 
4  It appears the Petitioners were first informed pre-hearing of the Licensee’s proposed 5-speaker sound system on or 

about February 6, 2025, when the parties submitted their exhibits, which included Licensee’s Exhibit 8 that showed 

such speakers.  Petitioners’ email to the Office, dated February 16, 2025, also referenced the five speakers.  
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amplification during performances.  In addition, Mr. Hoffman declined to enter any business 

records into the record to establish lost revenue without outdoor music.  

16. The Licensee presented Mark Clodfelter as an expert witness. After reviewing his 

background and expertise in sound production, and hearing no objections, this Office accepted Mr. 

Clodfelter as an expert witness who testified regarding the proposed sound system he created for 

the Licensee. Mr. Clodfelter testified that the Licensee engaged him to design a sound system for 

music events on its licensed patio. Mr. Clodfelter testified as to his sound engineering experience, 

explained that sound pressure level measurements are expressed in decibels, and that he used a 

sound pressure meter to design a system that would allow for 65 decibels at the middle of the 

outdoor premises (hardscaped area and lawn) and sound levels lower than 65 decibels at the 

perimeter of the Licensee’s premises and beyond.  

17. Mr. Clodfelter testified he took a series of on-site sound tests of prerecorded music using 

the single point 2-speaker system initially used by the Licensee prior to and including 2022 and 

compared that to the proposed 5-point speaker system, which places the speakers throughout the 

patio and lawn, as shown on Exhibit 8. All speakers on Exhibit 8 face inward to the center of the 

patio and lawn. Mr. Clodfelter testified that he tested the 5-speaker sound system by taking sound 

pressure level measurements, and the readings from his tests indicated that if the sound in the 

center of the patio and lawn was 65 decibels, the sound measurement at the perimeter edge of the 

Licensee’s premises was 59 decibels, and the sound measurement 100’ off the Licensee’s property 

line was 52 decibels (approximately the equivalent to ambient floor noise).  

18. Using the single point 2-speaker system, Mr. Clodfelter testified the sound was 62 decibels 

at the edge of the Licensee’s property and 59 decibels 100’ off the Licensee’s property line. Mr. 

Clodfelter testified that he recommended to Licensee that Licensee use a hard limiter with the 
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proposed sound system to ensure no more than 65 decibels at the center of the outdoor premises, 

and include a contract rider in its entertainment contracts that requires performers to use only 

Licensee’s sound system, with hard limiter, specifying that the sound cannot exceed 65 decibels 

both on stage and in the middle of the outdoor premises to ensure the lower decibels at the 

perimeter and beyond are maintained and which the Licensee can control.  

19. On cross-examination, Mr. Clodfelter conceded he’s written no articles on sound 

mitigation and has no formal degree in sound mitigation. He acknowledged that Licensee hired 

him, but also testified he is not getting paid for his testimony. Mr. Clodfelter conceded that a drum 

kit does not go through the hard limiter, nor do brass instruments. Mr. Clodfelter testified that he 

and Licensee discussed additional sound mitigation measures to include: sound absorbing 

materials both above and on the stage; and a “drum cage” – a plexiglass shielding device that goes 

around the drum kit on stage to minimize sound traveling. Mr. Clodfelter testified that Licensee 

understood, and was in agreement with, the additional sound mitigation measures. Mr. Clodfelter 

testified that he also recommended that live musical groups agree, in writing, that stage sound 

cannot exceed the decibel levels of the sound support – the 5-speaker system with hard limiter. 

20. The Petitioners presented Dr. Anthony Nicastro as an expert witness. After reviewing his 

background and expertise in engineering and sound mitigation, and hearing no objections, this 

Office accepted Dr. Nicastro as an expert witness, who testified regarding sound mitigation on 

Licensee’s outdoor patio and lawn. Dr. Nicastro testified that on a typical day, the ambient sound 

level on residential properties is typically 45 decibels, which he testified was slightly lower than 

the 52 decibels testified to by Mr. Clodfelter, based upon Mr. Clodfelter’s measurements.  Dr. 

Nicastro testified that live bands create high and low frequency sounds, that live music with drums 

instead of prerecorded music - which Mr. Clodfelter used in his sound testing - are qualitatively 
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different, that kick drums create wavelengths that propagate across distances as great as 1000’, 

and that mitigation with rigid walls must be done within a few feet of the source of sound to be 

successful. With respect to Mr. Clodfelter’s testimony, Dr. Nicastro testified that while the 

proposed 5-point speaker system with a hard limiter might control decibel output of the speakers, 

it would not reduce the sound from instruments that do not go through the hard limiter, like drums 

and brass instruments.5 

21. On cross-examination, Dr. Nicastro conceded that his opinions are based upon his prior 

expertise, but not supported by field tests conducted at or around Licensee’s premises.  He also 

conceded that if the source of sound is 90 decibels within a foot of that source, the sound would 

be less than 60 decibels 200’ away from it. 

22. Petitioners also called Chris Bourland and presented him as an expert witness. As a result 

of questioning from Licensee’s counsel, this Office did not accept Mr. Bourland as an expert in 

real estate values, but he testified generally that peaceful enjoyment of one’s property is critical to 

potential home buyers. On cross-examination, Mr. Bourland conceded that property values in 

Yorklyn, Delaware (where Licensee’s establishment is located) have increased in the past 5 years 

and houses are selling for over asking price.  

23. At the conclusion of the expert testimony, individuals who preregistered to testify (either 

in support of or against the Licensee’s request for a variance), all of whom either reside or own 

property within one mile of the Licensee’s establishment, were called to testify. The following 

individuals testified: Steve McHugh, Greg Swift, Wendy Eshleman, Jeffrey Lott, Diana LeSieur, 

 
5  Dr. Nicastro and Mr. Clodfelter agreed that a drum shield could resonate and cause noise on its own, and as such, 

Mr. Clodfelter recommended using dampening along the bottom of the drum shield to avoid resonating sound.  
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Carlos Alejandro, Jaclyn Beam, Stephen Beam, Fred Dawson, Stephen Dawson, Mark Iverson, 

Chad Kendall, Susanne Moran, Chad Stover and Jennifer Wasson.  

24. Steve McHugh testified that he lives at 562 Dawson Tract, where his house looks down 

over the Center for the Creative Arts (CCA)  and is about a 7-minute walk or a half mile to 

Licensee’s establishment. Mr. McHugh testified that his neighbors walk to Licensee’s 

establishment to hear the music, and when he has heard it on his property, the music has sounded 

like a hum. He testified it does not affect his use and enjoyment of his property. 

25. Greg Swift testified that he lives about 3/10 of a mile from Licensee’s establishment and 

he supports its request for variance for outdoor speakers/amplifiers. He testified that it is a nice 

place for the community to hear live music, including people of all ages, and there is a lot less 

people on the patio without the live music. 

26. Wendy Eshleman testified that while she used a Pennsylvania address as her home address 

when she registered to testify for the hearing, she stated that she spends most of the week at her 

friend’s house, located at 310 Lower Snuff Mill Road which is about a 2-minute walk from the 

Licensee’s establishment. Ms. Eshleman testified she supports the request for variance because 

she enjoys the outdoor music and it does not impact her quality of life at her partner’s residence.  

27. Petitioner Jeffrey Lott testified, using a baseball analogy, that this hearing was the 

Licensee’s third strike in his efforts to use speakers/amplifiers on the licensed patio, and it should 

be denied because it interferes with his use and enjoyment of the property. Mr. Lott testified he 

purchased his property in 1978 and is closest to the Licensee’s establishment.  

28.   Petitioner Diana Le Sieur testified she resides approximately 700 feet from the Licensee’s 

premises with her mother, Ms. Winnie Arnold. She testified that her mother has lived in the 

community for almost 50 years. Ms. Le Sieur testified that while ambient music on their property, 
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as measured by her phone’s video, is typically no higher than mid-40 decibels, when Licensee 

hosts music events the sound is so loud it resonates through their walls. Ms. Le Sieur testified that 

the music’s excessive noise interferes with their quality of life and enjoyment of their property. 

29. Petitioner Susanne Moran testified she has lived in the area since she was 12 years old, 

with some breaks, and is now 65, and that she is concerned about her quality of life and enjoyment 

of her property as a result of Licensee’s music performances, which differs from what Licensee 

proposed for his business when he first sought licensure in 2017. 

30. Petitioner Carlos Alejandro testified that the noise levels from Licensee’s outdoor events 

create a substantial negative effect on the community. These concerns were echoed by fellow 

protesters Fred Dawson, Jacalyn Beam, and Steven Beam all of whom testified that the loud music 

emanating from Licensee’s premises, particularly in 2021-2022, was intrusive and interrupts their 

way of life, significantly impacting their quality of life and enjoyment of their property. Ms. Beam 

testified that prior to Licensee’s outdoor music events, they did enjoy the quiet of their property’s 

surroundings and neighborhood. 

31. Petitioner Mark Iverson testified that Licensee’s request for speakers/amplifiers will create 

a substantial, negative effect on the community. Mr. Iverson testified that, based upon his 

understanding of applicable zoning laws, music venues are not appropriate in suburban zones, and 

the topography of the area means the sound travels through the valley, greatly affecting the 

community, similar to “being next to a car with the radio blaring that I can’t get away from.”  Mr. 

Iverson also raised parking concerns from visitors to the Licensee’s establishment.  These concerns 

were echoed by Steve Dawson, who testified his house sits atop the hill, about 1,000 feet by aerial 

distance from the Licensee’s premises. Mr. Dawson testified he could hear the songs the singers 

were performing and is against granting the variance. 
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32. Chad Kendall testified he is a neighbor and has been a customer of Licensee and while not 

opposed to some limited amplified live outdoor music, testified that some limitations should exist 

to balance the neighbor’s use and enjoyment of their properties with the Licensee’s business, 

including the timing, volume and duration of the music. Mr. Kendall testified about safety concerns 

for the community after people have stayed longer and perhaps drank more beer as a result. Mr. 

Kendall requested a 3-hour limit to events, that 35 events is too many, and that all events end 

before dark, and finished by testifying the request should be denied. 

33. Mr. Stover and Ms. Wasson also testified in opposition to the variance request, stating they 

live ½ mile from Licensee’s establishment. Mr. Stover reviewed Petitioner’s Exhibit 21, an email 

from the Delaware Department of Natural Resources and Environmental Control (DNREC), which 

stated DNREC does not have a redevelopment agreement with Licensee to be part of the Auburn 

Valley Master Plan.  Mr. Stover testified that the Licensee’s establishment must therefore comply 

with all New Castle County ordinances and regulations, including sound levels and those related 

to requiring permission to hold live outdoor music events.  

34. Mr. Hoffman testified the Licensee leases the property from its owner, John Lickle, and 

that it is his understanding that Mr. Lickle gave the State of Delaware a nonexclusive easement 

that allows the Yorklyn Bridge Trail to pass through the property across the lawn to access adjacent 

parkland.  

35. Numerous exhibits were submitted by both sides and made part of the record during the 

hearing. Exhibit 1, the Petitioners’ petition, appears to have 46 signatures, and Exhibit 3, a 

supplemental protest petition, appears to have increased the number of signatures to 64 signatures. 

Of the sound recordings submitted by the Petitioners, Exhibit 6 records the ambient sound levels 

at the LeSieur property where the 3-minute video recording shows ambient decibel readings 
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fluctuating in the 40’s and going as high as 50 decibels.6 Petitioners’ Exhibit 11 is another video 

recording from July 20, 2023 for 20 seconds showing a hand-held sound recording device at a 

location that itself appears across the street from the Licensee’s premises. During Exhibit 11’s 

recorded sound, one can see the lawn surrounding Licensee’s premises and hear music, although 

it is not clear from where the music emanates. Also during this video recording, the sound levels 

rise and fall, the lowest reading at 55 decibels and at times it rises near or exceeds 65 decibels, 

with the highest sound recorded briefly at 69.6 decibels, before the meter returns to a lower decibel 

level.  

36. Because of the voluminous exhibits and lengthy testimony, the hearing lasted 

approximately 5.5 hours. The Petitioners sought to submit closing statements and additional 

documents after the hearing, including New Castle County (NCCO) Code provisions related to 

noise levels and permits to hold outdoor music events, and Mr. Balick sought an opportunity to 

submit the Licensee’s objections after the Petitioners’ submission. Accordingly, the Commissioner 

held open the record for such submissions for her consideration.  

37. The Petitioners submitted the NCCO ordinance provisions and a written closing statement 

on April 24, 2025, and Mr. Balick submitted a written closing statement on April 24, 2025.  

FINDINGS OF FACT 

 This Office makes the following findings of fact based upon the evidence presented, 

pursuant to 29 Del. C. § 10128(b)(2):  

1. The Licensee wishes to have 35 outdoor live music events each year with the proposed 5-

speaker sound system designed and recommended by the Licensee’s expert, Mr. Clodfelter. The 

 
6  Petitioners’ Exhibit 6 is not dated, but appears to have been taken on Sunday, February 2 according to the date on 

the cell phone in the video (no year was visible). Petitioners’ exhibits of sound recordings appear to range from April 

2023 through September 21, 2024 which, except for Exhibits 6 and 11, did not also include sound meter readings. 
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Petitioners proposed a compromise to Licensee’s request that would permit 4 outdoor live music 

events each year using the 5-speaker system proposed by Licensee and no other amplification.  

2. The Licensee’s expert proposed a 5-speaker sound system that consists of: 5 speakers 

placed at designated spots on the licensed patio and lawn as depicted on Licensee Exhibit 8 and 

turned inward to the center or middle of the patio and lawn; a hard limiter; having all performance 

items, including instruments, plugged into the hard limiter connected to the speaker system; having 

a plexiglass shield around drum kits; installing all-weather sound absorbing material or sound 

blankets under the roof of the stage and on the stage; and maintaining sound levels at 65 decibels 

at the center of the patio/lawn so sound decibels lower than 65 are measured at the perimeter edge 

of the Licensee’s premises and beyond.  

3. While Mr. Hoffman testified that Licensee’s business revenue, not profits, “roughly 

doubles” when Licensee hosts live music events outdoors with speakers/amplifiers, upon cross-

examination, Mr. Hoffman did not provide any evidence to substantiate that statement.  

4. Licensee also argued that speakers and amplifiers are an amenity expected by customers. 

Mr. Hoffman’s testimony and the Licensee’s closing statement claimed musicians need 

amplification, but no additional testimony or evidence was offered into the record to substantiate 

this assertion.  

5. There was no testimony offered regarding the proximity of other establishments operating 

with a liquor license and a patio with variance approval for speakers/amplifiers. The only 

testimony offered related to business activities in the community included the operations of a bike 

shop and a community arts center, the Center for the Creative Arts (CCA).  The CCA submitted a 

letter in support of Licensee’s request for a speaker/amplifier variance, stating that it has not 

experienced any problems with sound levels or the Licensee’s patrons. 
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6. The protest signatures the Office received that met the legal definition for a valid protester 

according to the Delaware Liquor Control Act (Act) represent approximately 25 total households; 

Petitioners’ Exhibits 1 and 3 include approximately 64 signatures. 

7. Regarding Licensee’s Exhibit 9, the scatter map of red and green dots, Licensee’s 

representative testified that each dot on the map represented an address, and each address might 

contain one person or multiple persons who were either in favor of or against the variance request. 

The 79 green dots and 24 red dots represented addresses with a person or persons in support of the 

variance request and addresses with a person or persons against the request who signed the protest 

letter, respectively. The Office compared the scatter map with the protests filed with the Office. 

The green dots correlate closely with the Licensee’s supporters who live within 1 mile of the 

Licensee’s premises, and the red dots correlate closely with the protests submitted against the 

variance request, with the exception of 2 addresses on Yorklyn Road that are within .2 mile of the 

licensed premises that appear to be missing from the map.  The dots are scattered across the map 

with a heavier concentration of green dots near the Licensee’s premises by approximately a 3:1 

ratio.   

8. Three persons who reside/own property within one mile of the Licensee’s premises 

testified in favor of the request for variance for outdoor speakers/amplifiers. Counsel for the 

Licensee stated that additional persons who had signed the petitions in support of the request for 

variance and were represented by a green dot on Exhibit 9’s scatter map, would not also testify 

during the hearing to avoid redundant testimony and a longer hearing.  

9. Thirteen Petitioners testified during the hearing (one, Winnie Arnold, submitted a written 

statement in lieu of testifying due to ill health). In support of their position, Petitioners submitted 

several video recordings of sound from a neighboring property. It is difficult to determine whether 
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the sound is coming from the Licensee’s establishment in the videos. The videos do not show 

musicians on or around the premises. Birds can also be heard chirping while music sounds are 

recorded.  Petitioners’ Exhibit 7 records sound on September 21, 2024, a date that aligns with the 

Licensee’s events calendar listing a musical group playing. The music mingles with other ambient 

sounds. Petitioners’ Exhibit 11, which aligns with Licensee’s events calendar showing “Dew Point 

Americana in Brass”, appears to be an outdoor music event on July 20, 2023 at the Licensee’s 

establishment. The recording shows persons on the grass lawn around the Licensee’s patio, and 

the video shows a sound level recording device, which remains at or below 65 decibels for most 

of the recording, reaching a high of 68.6 decibels while a vehicle was also passing on a road 

between the recording device and Licensee’s premise, and 69.6 decibels for approximately one 

second.  Petitioners’ Exhibit 9, labeled a recording on April 28, 2024, which also aligns with 

Licensee’s events calendar for “Brunch at the Brewery”, records birds along with the occasional 

lyrics from a song, but it is difficult to ascertain the words.  

10. Licensee’s closing remarks stated these recordings occurred on days the Licensee did not 

host live music, however the calendar of events, submitted by the Petitioners as its Exhibits 14 and 

15, conflict with that statement. Even so, with a few limited exceptions with very limited duration, 

the sound is below 65 decibels on the sound recording device present in the video and the sound 

is often difficult to hear.  Petitioners’ Exhibit 10 records a person who states the recording is being 

made of music from inside the Licensee’s establishment, but the song and its words cannot be 

ascertained.  

11. No law enforcement reports related to noise complaints were entered into the record by 

either party. 
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CONCLUSIONS OF LAW 

 This Office makes the following legal conclusions pursuant to 29 Del. C. § 10128(b)(3): 

1. Section 541 of the Delaware Liquor Control Act (“Act”) requires the Commissioner to hold 

a hearing where 10 or more persons who reside or own property within 1 mile of a premises where 

a liquor license is to operate file a protest within 30 days from the filing of an application or request 

for variance. When a protest is filed, the burden of proof rests on the petitioners to establish its 

substantial objections for which relief is sought. 4 Del. C. § 543(b)(11). Because this matter began 

with a request for variance to add speakers/amplifiers to a licensed patio, Regulation 704 requires 

an applicant seeking a variance to demonstrate good cause for this Office to allow such a variance. 

4 DE Admin. Code 704. Both legal requirements were considered by this Office. 

2. A protest pursuant to 4 Del. C. § 541 is a jurisdictional requirement. It causes a hearing to 

be held so that evidence can be presented on the record, but it is not in itself material evidence of 

opposition.7  In this case, numerous protest letters were submitted to this Office. A public hearing 

was held for this Office to consider:  

a. Licensee’s evidence and burden of proof, specifically good cause, in support of its 

application for a variance for outdoor speakers/amplifiers; and  

b. Petitioners’ evidence and burden of proof in support of its objection to the request for 

variance, specifically whether they raised a substantial objection to the application, 

the content of which gives reason to believe the quality of life of the community in 

which a liquor license operates will be adversely affected.  

 

 
 

7  Alfred I. duPont Sch. Dist. v. Delaware Alcoholic Beverage Control Comm., 343 A.2d 600, 603 (Del. Super. 1975).  
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A. The “Good Cause” Requirement for Variances  

3. The Licensee testified that it met the requirements for the request for variance to have 

speakers/amplifiers on its patio including establishing good cause as required by 4 DE Admin. 

Code 704.  

4. Petitioners object on the basis that the Licensee has not established good cause, and that 

Petitioners have established that approving the request for variance to allow speakers/amplifiers 

on the licensed patio will interfere with neighbors’ use and enjoyment of their properties, thereby 

adversely affecting the quality of life of the community within which the Licensee operates.   

5. A licensee or new applicant for a license is permitted to submit a request for a patio permit 

that, if granted, is valid for the basic term of the license. The following are prohibited on a licensed 

patio without a variance issued by this Office: live entertainment; external speakers or amplifiers; 

an audible paging system; and a wet bar.8  

6. In prior decisions issued by this Office, the Office has both granted and denied variance 

requests for outdoor speaker/amplifiers.9  For example, this Office denied the applicant’s request 

for a patio wet bar and outdoor speakers/amplifiers in In the Matter of Fenwick Sands, later 

affirmed by the Superior Court of Delaware, which stated:  

“The Commissioner noted that, for the variances to be approved, the applicant must 

show “good cause” for permitting the forbidden amenities such as external speakers or 

live entertainment. He further noted that “good cause” is not defined in the statute but 

generally defined to mean that a “party has provided sufficient enough evidence and 

 
8 4 DE Admin. Code 704(6.0) and 704(7.0).  
9  Each decision that this Office issues is based upon specific evidence and facts from an application, the record, and 

a hearing. As such, prior decisions are not binding on this Office.  
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justification to convince a tribunal to decide a certain way.... This Office concludes the 

applicant provided no evidence to support the requested variances.” The 

Commissioner's decision observed that “[n]o other hotels or restaurants in Fenwick 

Island have an outdoor bar.” The decision also noted the citizens’ concerns about the 

outdoor wet bar, live entertainment, the external speakers and paging system, and the 

related noise and associated crowds.” 10 

7. The Office has also approved variance requests for speakers/amplifiers for establishments, 

generally with conditions that reflect testimony from concerned citizens during a protest hearing:  

a. Request for variances for a wet bar and external speakers/amplifiers were approved 

where the applicant stipulated the live music would not be connected to the premise’s 

exterior speakers, no drum kits would be used, live entertainment would be limited to 

three musical pieces, licensee would take steps to direct sound away from neighboring 

property owners, and at least one community member testified he had not heard any 

noise or sound from previously used speakers on the premises. In the Matter of 

Bushals, LLC, License No. 15326 (August 27, 2021). 

b. Request for live entertainment and external speakers/amplifiers were approved where 

the applicant stipulated to several conditions: to close its patio by 9 p.m.; install 

substantial landscaping as a buffer; have an authorized representative at events to 

address sound issues; provide cell and direct phone numbers for contact persons for 

complaints; contracts with performers must prohibit creating any nuisance for 

surrounding communities; require decibel levels to comply with the law; and the site 

manager has absolute authority to alter sound levels or terminate entertainment or 

 
10  Sands Fenwick, Inc. v. ABCAC, 2022 WL 1744441, at *1 (Del. Super.  May 31, 2022).  
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events in their sole discretion. In the Matter of Ocean Group 11, LLC/The Veranda 

Restaurant and Bar, License No. 15777 (December 5, 2024);  

c. Request for outdoor speakers/amplifiers and wet bar was approved where the licensee 

stipulated to several conditions: amplified, live music would be scheduled May 1 

through September 30; occur Wednesday through Sunday 12 to 3 p.m., and 4 to 7 p.m. 

(or 5 to 8 p.m. depending on whether local traffic delay performers); no live, amplified 

music played past 8 p.m.; no live amplified music on Monday or Tuesday; ambient 

background music only on outdoor speakers Monday through Thursday 10:30 a.m. to 

9 p.m. and Friday through Sunday 10:30 a.m. to 9:30 p.m. (keeping all types of music 

at acceptable levels to be considerate of the neighbors); and at least one of the three 

petitioners who testified withdrew her protest and supported licensee’s request. In the 

Matter of Big Oyster (Lewes), License No. 14837 (September 19, 2024);  

d. Request for three outdoor speakers on licensee’s patio were approved, in part because 

at least one of the petitioners who testified withdrew the protest and supported the 

request, and licensee acknowledged it would adhere to the relevant noise ordinances. 

In the Matter of Stanley’s Tavern, License No. 14401 (July 18, 2024); and 

e. Request for a wet bar, external speakers/amplifiers and live entertainment were 

approved where noise at the back of the premises was measured at 58 to 65 decibels 

without the variances, and licensee agreed to: limit live amplified entertainment to no 

more than 4 times a year and end at 9 p.m.; ambient background music only would be 

played over external speakers and turned off by 9 p.m.; and no music would be played 

on the patio after 9 p.m. In the Matter of Swinging Delicious, LLC, Taco Reho, License 

No. 15469 (June 28, 2022).  
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8. During the September 13, 2018 hearing held by this Office to consider Licensee’s 

application to expand its approved patio permit, its request for variance for a wet bar, and its 

request for variance for live entertainment on the proposed expanded patio to its existing 

microbrewery license (no request for speakers/amplifiers was submitted), the Licensee’s 

representative, Mr. Hoffman, testified he would host 15 - 25 outdoor events per year, would not 

host outdoor entertainment events every weekend but rather 1 or 2 events a month, and live outdoor 

entertainment would not be permitted after 9 p.m. In the Matter of Hoffman Brewing Company, 

LLC, License No. 14812 (May 3, 2022).  

9. In this matter, Mr. Hoffman testified that Licensee's business revenue, but not profits, 

"roughly doubles" when Licensee hosts live music events outdoors with speakers/amplifiers, but 

upon cross-examination, he provided no evidence to substantiate that statement. Mr. Hoffman's 

testimony and the Licensee's closing statement claimed musicians need amplification, but no 

additional testimony or evidence was offered into the record to substantiate this assertion.   Smaller 

customer attendance at Licensee’s establishment, by itself, is not sufficient supporting evidence. 

Without additional, supporting evidence of these assertions, this testimony is weighted 

accordingly, if at all, and Licensee's ability to satisfy the standard of "good cause' with respect to 

its claims of financial hardship or needs of performers cannot be met.   

10.  Licensee retained a sound engineering expert, Mr. Clodfelter, who designed and 

recommended a 5-speaker sound system with various characteristics and conditions, as set forth 

in this Decision’s Findings of Fact above. This proposed system and its sound measurement results 

were not refuted by on-site sound testing from Petitioners or their expert, although Petitioners’ 

expert did testify that any instruments not plugged into the speaker system, such as drum kits and 

brass instruments, would not be restricted to the same sound production by the hard limiter and 
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the 5-speaker sound system. Mr. Clodfelter also recommended a plexiglass shield with sound 

absorbing material be used around a drum kit and installing all-weather sound absorbing material 

or sound blankets under the roof of the stage and on the stage.   

11. Licensee also put forth as evidence that a greater number of community members support 

the variance than are opposed to it.  

12. Based upon the evidence presented by Licensee and Licensee’s expert that sound levels 

with the 5-speaker sound system, hard limiter, and additional sound mitigation measures (as 

described above)  can be kept within legally permissible limits, including those specified in the 

Act, and that more community members favor the variance than are opposed to it, and the limited 

evidence refuting Licensee’s expert’s testimony, this Office determines that the Licensee has met 

its burden of proof for showing “good cause” to have the requested variance for outdoor 

speakers/amplifiers.  

 

B. Protesters’ Substantial Objection  

 

13. The precise words used in 4 Del. C. § 543(b)(11), the statutory standard to be applied when 

an objection is made by the community to the issuance of a license, require that the evidence 

presented must give this Office reason to believe the quality of life of the community will be 

adversely affected. Importantly, this statute uses the word “community,” not “adjacent property 

owners,” “voting district,” or “county.” 

14. The  Act provides insight into understanding the General Assembly’s use of the word 

“community”: a) it uses a one-mile radius as the relevant standard for protests that can be filed 

against an application in 4 Del. C. § 541; and b) in the context of a community protest to an existing 
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license filed according to 4 Del. C. § 304(a)(5), states “individuals who are residents of the 

neighborhood” may submit a signed petition to request a hearing. In both types of hearings, legally 

qualified protesters are restricted to a geographic area and population – one mile and residents or 

property owners of the neighborhood, respectively. Both sections help explain how to understand 

the term “community” in the context of evaluating a substantial objection. Petitioners were 

required to establish, by evidence and testimony, a substantial objection lodged by the community 

to the issuance of the variance sufficient for this Office to reasonably believe that “the quality of 

life of the community within which the license is to operate will be adversely affected by the 

granting of the license.” 4 Del. C. § 543(b)(11)(b).  

15. Focusing on the community surrounding the Licensee’s establishment, the evidence does 

not indicate that a substantial objection to outdoor speakers/amplified music within this 

community exists. While several property owners testified they find the music objectionable, other 

owners and residents within one mile of the licensed premises testified that they find it enjoyable 

or could not hear much sound.11 Considering all of the evidence, the testimony and the exhibits 

presented in this matter, the Office cannot reasonably conclude that there is a substantial 

community objection to the amplified music that will adversely affect the community if the request 

for variance is approved. 

16. Further, in order to reject an application, this Office must have a reasonable basis for 

believing that a statutory ground for refusal of a license exists, and such reasonable grounds for 

refusal must appear in the record.  Lyons v. Delaware Liquor Comm., 58 A.2d 889, 892 (Ct. of 

 
11 Although there was testimony that perhaps hundreds more support the music because they signed Licensee’s 

petition, the Delaware Liquor Control Act uses the one-mile radius as the relevant standard for protests, and this Office 

construes that to equate with community as it is used in § 543(b)(11) and explained above. 
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Gen. Sess. 1948).12 This Office considers whether “any objection(s) presented to this Office … 

gives this Office reason to believe that the community's quality of life will be adversely affected 

by granting the license.” 4 Del. C. § 543(b)(11)(b). This Office cannot refuse an application based 

upon apprehension of ill results from possible situations.  Park Distributing Co. v. Delaware 

Liquor Comm., 54 A.2d 551, 559 (Ct. Gen. Sess. 1947).  In this matter, Petitioners objected, in 

part, based upon the prior number of outdoor events that used different speaker systems.  

17. The requested variance for outdoor speakers/amplifiers on the patio is in an area zoned for 

commercial use. While there are residential homes near this premises, some of which predated 

Licensee’s business, New Castle County has determined that the site on which the Licensee’s 

premises sits is commercially zoned and appropriate for its current use as a microbrewery which 

manufactures and serves alcoholic beverages. Some level of noise will be inherent with any 

business that occupies this commercial site.  The Licensee has been operating its patio for 

approximately the past three years with no complaints of noise, albeit with no speakers/amplifiers, 

and going forward proposes a new 5-speaker sound system with a hard limiter and other conditions 

as recommended and designed by Mr. Clodfelter, to avoid past noise issues.  

18. Petitioner’s video sound recordings for this hearing were not compelling.  Several of the 

sound recordings included the sounds of birds chirping that blended with the sounds of music in 

the distance.  The sound recordings introduced into the record in the 2022 hearing involving the 

same parties were significantly different; there, lyrics and music could be clearly heard within 

nearby homes with windows and doors closed while musicians were using all sorts of speakers 

and amplifiers during that time, as evidenced by photographs and videos of performances admitted 

 
12 No evidence was presented of objections from a person or persons residing in all election districts contiguous to the 

election district where the Licensee is operating, that would enable this Office to have reason to believe that a majority 

of persons oppose the request for a liquor license and patio permit. 4 Del. C. § 543(b)(11)(a). Therefore, this Office 

concludes that, without such evidence, this provision cannot be a basis for refusal.  
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into the 2022 record. During this hearing, Licensee testified that the sound systems used in and 

before 2022 will not be the sound system used going forward. As such, based upon the evidence 

presented, the concerns about the potential for increased noise do not allow this Office to determine 

that a basis under Section 543(b)(11)(b) exists to refuse the application. This Office is unable to 

conclude that the noise concerns from the proposed outdoor speakers/amplifiers will adversely 

affect the quality of life for this community. 4 Del. C. § 543. 

 

C. Operating as an Outdoor Music Venue 

19. The Petitioners, through its representatives, raised an issue this Office will not consider: 

whether the New Castle County Code requires the Licensee to apply for a special use permit to 

have outdoor music events, which are limited to 6 outdoor music events per year. That issue is 

outside the scope of this Office’s authority. That said, all liquor licensees are required to comply 

with all state and political subdivision laws and regulations, and if the New Castle County law 

does apply to the Licensee, the Licensee would be required to comply with it irrespective of this 

Decision and Order.  If the Licensee must comply with that provision of the New Castle County 

Code, or any other state or political subdivision law or regulation, to the extent that those laws or 

regulations impose greater operating restrictions on the licensed premises than the 

speaker/amplifier variance conditions stated in this Decision, the state or political subdivision laws 

or regulations shall govern and supersede the variance conditions set forth herein.  

 

D.  Variance with Conditions 

20. The Licensee testified it would agree to certain self-imposed conditions concerning the 

requested outdoor speakers/amplifiers, if granted. In furtherance of that, and in balancing the 
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competing interests of the Licensee’s desire to have outdoor amplified live music events with the 

concerns of the community (which is consistent with the Act and the Office’s prior decisions), the 

Office will require Licensee to adhere to the following conditions when outdoor 

speakers/amplification are used: 

a. Licensee shall only use the 5-speaker system designed and recommended by its 

expert, Mr. Clodfelter, with no other speakers or amplification, for all outdoor 

events that require amplification.  The 5-speaker sound system will have each 

speaker pointing inward to the center of the Licensee’s patio and lawn, pursuant to 

the guidelines recommended by Mr. Clodfelter and identified in Licensee’s Exhibit 

8, with a decibel level no higher than 65 decibels in the center of the patio and lawn 

at all times. The Licensee must adhere to the legal decibel limits set forth in the 

Act. 

b. The 5-speaker sound system must comply with the additional recommendations of 

Licensee’s expert: use a hard limiter attached to it; performers must plug in any 

instruments that can be plugged into an amplifier into the system and limiter, 

including microphones; a plexiglass shield with sound absorbing materials will be 

used around drum kits; and sound absorbing material will be installed under the 

roof of the stage and on the stage.  

c. Per Licensee’s expert’s recommendation, the Licensee shall include in contracts 

with performers the conditions stated in paragraph 20.b. above.   

d. Licensee must ensure sound levels do not exceed 65 decibels at the center of the 

patio and lawn and must also adhere to the legal limit of sound set by 4 Del. C. § 

561(g) – that sound may not be greater than 65 decibels when measured at any 

mailto:OABCCquestions@delaware.gov


Page 26 

 
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER 

CARVEL STATE BUILDING, 10TH FLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801 
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204 
EMAIL: OABCCquestions@delaware.gov  

location 100 feet or more from the licensed premises’ real property boundary.  To 

ensure compliance, Licensee will test and monitor during each event to ensure noise 

levels remain compliant.  

e. Licensee may host the number of outdoor events it requested in 2018 when the 

request for variances was first heard by this Office: up to 25 outdoor events each 

calendar year using the 5-speaker sound system pursuant to the speaker/amplifier 

variance with conditions as described above, and including the following additional 

restrictions:13 

i. Licensee shall not schedule events to occur on three successive days.  

ii. Each day of an event shall count as one day, so a two-day event will count 

as 2 of the 25 days in a calendar year.  

iii. All outdoor events will begin no earlier than noon and end no later than 8 

p.m. on Fridays and Saturdays, with the exception that 4 events per calendar 

year may end at 9 p.m.   

iv. Events held on Sunday shall not begin until noon and end by 5 p.m.  

v. No outdoor speaker/amplified events shall occur on Mondays through 

Thursdays, with the rare, private corporate event that may be scheduled, 

such event to end by 6 p.m.   

DECISION AND ORDER 

IT IS THIS 30th day of July, 2025, the Decision and Order of this Office that the Licensee’s 

application for a variance to use outdoor speakers/amplifiers on its licensed patio with the 

 
13 Except for the start times, the conditions were proposed by the Licensee’s representative, Mr. Hoffman, during his 

initial request for variances in 2018.  

mailto:OABCCquestions@delaware.gov


Page 27 

 
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER 

CARVEL STATE BUILDING, 10TH FLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801 
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204 
EMAIL: OABCCquestions@delaware.gov  

conditions set forth herein is granted. The variance will issue following a successful inspection 

including proof of the operational speaker system and conditions stated herein, by a 

representative of this Office.  

IT IS SO ORDERED.  

      ___________________________________ 

The Honorable Jacqueline Paradee Mette, Esq. 

      Commissioner 

 

 
 

Right of Appeal 

4 Del. C. § 304(b): 

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice 

thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in 

the office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the 

Chairperson of the Appeals Commission to be advised of the pending appeal and the Chairperson 

shall cause the Commission to be convened with at least 20 days’ notice to all parties. The appeal 

shall be heard by the Appeals Commission, who shall, in accordance with the Administrative 

Procedures Act, Title 29 of the Delaware Code, review the matter on the record and affirm, reverse 

or modify the decision of the Commissioner. 
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