STATE OF DELAWARE
OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER

Beachfire Brewing Company, LLC
t/a Revelation Craft Brewing Company :
37251 Rehoboth Ave. Ext. : DECISION AND ORDER

Rehoboth Beach, DE 19971 : Protested Application
SUMMARY OF EVIDENCE

1. The above entity (“Licensee”) applied for a change of location for a microbrewery, with a
request for a patio permit and 3 variances for the patio to include: live entertainment; a wet bar; and
speakers or amplifiers.

2. A valid protest petition was filed against the application pursuant to 4 Del. C. § 541. A public
hearing was held on July 9, 2026 in accordance with Delaware law.

3. Pamela Scott, Esquire with the law firm of Saul Ewing, LLP represented the Licensee. Harry
Metcalfe appeared as the Licensee’s authorized representative.

4. Five concerned citizen protesters pre-registered to testify at the hearing and provided
testimony.! Numerous exhibits were admitted into the record without objection.

5. Ms. Scott and Mr. Metcalfe provided testimony regarding the request for patio and the three
patio variances. That testimony included: most customers expect to have light music — live or

prerecorded — as background music; similar establishments offer it and it would put the Licensee at a

1 A “party” is defined by the Administrative Procedures Act as “each person or agency named or admitted in any
agency proceeding as a party, or properly seeking and entitled as of right to be admitted as a party to an agency
proceeding.” 29 Del. C. § 10102(6). A person acting as a “party” at a hearing would be evidenced by the person’s
actual participation as a member of a group, testifying, cross-examining witnesses, and arguing a position. Newsome
v. Delaware Alcoholic Beverage Control Comm., 1993 WL 258712 at *2 (Del. Super. July 1, 1993). The Office finds
the following are parties to this matter: Bill Broglie; Edward Sparks; Tim Cotter; Paul Vale; and Garth Huffman (all
pre-registered opposed to the application).
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disadvantage without it; light background music creates an atmosphere conducive to business

operations; and the Licensee was in operation for approximately 10 years at a location approximately

one block away, had a patio and provided background music, and never received a violation from law

enforcement.

6. Mr. Metcalfe testified that the Licensee agreed to the following conditions on the patio

variances, if approved:

a.

b.

There will be no live music on the patio after 9 p.m.;

Live music will be limited to duets or solo artists with a maximum of one accompanying
musician;

Music will be played on a speaker to provide low level background music with the manager
on duty monitoring the noise level to make sure it is not too loud; and

Background music being played on a speaker will remain at a level of 65 decibels or less 100

feet from the property line of the Licensee.

7. Mr. Metcalfe also agreed to the following regarding each of the variances:

a.

The patio would have one 6 '%” Pyle brand speaker that would be affixed to the exterior of the
west-side of the Licensee’s building, facing towards the neighboring hotel. This speaker
would play light background music, maintained at 65 decibels or less 100 feet from the
property line;

Live music would include one to two musicians who would bring a personal amplifier/speaker
and also be positioned to face the west side of the building facing the neighboring hotel; and
The proposed patio wet bar will be located on the same side of the patio as the speaker,
positioned near the food truck, to provide a convenient way for customers to purchase

beverages without having to go inside the microbrewery.

OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER
CARVEL STATE BUILDING, 10™ FLLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204
EMAIL: OABCCquestions@delaware.gov



mailto:OABCCquestions@delaware.gov

Page 3

8. Mr. Metcalfe testified that the Licensee is not a music venue and that the variance request for
an outdoor speaker/amplifiers is to have background music for the enjoyment of the customers.

9. The following concerned citizens were verified as valid protesters who testified in opposition
to the application: Bill Broglie; Edward Sparks; Tim Cotter; Paul Vale; and Garth Huffman.

10. Each of the concerned citizens testified regarding traffic, increased noise, and parking issues
that could impact use and enjoyment of their properties. Issues identified included safety concerns with
the Church Street intersection and the adjacent bike paths becoming more congested from customers
visiting the Licensee, concerns regarding potential increased noise and trash from the Licensee, and
finally that a traffic study is needed to ensure public safety.

FINDINGS OF FACT

This Office makes the following findings of fact based upon the evidence presented, pursuant to
29 Del. C. § 10128(b)(2):

1. The Licensee submitted a complete application for a change of location for its microbrewery,

along with a request for a patio permit and request for three variances on the patio to include: live

entertainment; a wet bar; and speaker or amplifiers.

2. Concerned citizens testified that the Licensee’s property was near private residences and that the
patio with variances would likely lead to increased noise, traffic, and trash from the establishment.

CONCLUSIONS OF LAW

This Office makes the following legal conclusions pursuant to 29 Del. C. § 10128(b)(3):
1. The Commissioner may grant, refuse, or cancel licenses as required by the Delaware Liquor
Control Act (“Act”), but she is not empowered to reject an application unless the applicant has failed
to comply with statutory requirements or unless the Commissioner has reasonable grounds to believe

that a statutory basis to refuse exists. 4 Del. C. § 304(a)(4).>

2 Park Distributing Co. v. Delaware Liquor Comm., 54 A.2d 551, 557 (Del. 1947).
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2. Section 541 of the Act requires the Commissioner to hold a hearing where 10 or more persons
who reside or own property within 1 mile of a premises where a liquor license is to operate file a protest
within 30 days from the filing of an application or request for variance. When a protest is filed, the
burden of proof rests on the petitioners to establish its substantial objections for which relief is sought.
4 Del. C. § 543(b)(11).

3. Because this matter was limited to the Licensee’s request for patio and three variances to add
speakers/amplifiers, live entertainment, and a wet bar to a licensed patio, Regulation 704 requires an
applicant seeking a patio with variances to demonstrate good cause for this Office to allow the
variances. 4 DE Admin. Code 704. Both legal requirements were considered by this Office.

4. A protest pursuant to 4 Del. C. § 541 is a jurisdictional requirement for this Office to cause a
hearing to be held for evidence to be presented on the record and is not in itself material evidence of
opposition.?

5. A public hearing was held for this Office to consider whether 4 Del. C. § 543 prohibits issuance
of the request for patio and three variances, specifically:

a. Licensee’s evidence and burden of proof, specifically good cause, in support of its
application for a variance for outdoor speakers/amplifiers, live entertainment, and a wet
bar; and

b. Petitioners’ evidence and burden of proof in support of its objection to the patio and
request for variances, specifically whether they raised a substantial objection to the
request, the content of which gives reason to believe the quality of life of the community

in which a liquor license operates will be adversely affected.

3 Alfred I. duPont Sch. Dist. v. Delaware Alcoholic Beverage Control Comm., 343 A.2d 600, 603 (Del. Super.
1975).

OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER
CARVEL STATE BUILDING, 10™ FLLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204
EMAIL: OABCCquestions@delaware.gov



mailto:OABCCquestions@delaware.gov

Page 5

6. The Licensee testified that it met the requirements for the request for a patio permit and three
variances on its patio including establishing good cause as required by 4 DE Admin. Code 704.

7. The concerned citizens objected on the basis that the Licensee had not established good cause,
and that they established that approving the request for patio and three variances to allow
speaker/amplifier, live entertainment, and a wet bar on a licensed patio will interfere with neighbors’
use and enjoyment of their properties, thereby adversely affecting the quality of life of the community
within which the Licensee operates.

8. A licensee or new applicant for a license is permitted to submit a request for a patio permit
that, if granted, is valid for the basic term of the license. The following are prohibited on a licensed
patio without a variance for each item issued by this Office: live entertainment; external speakers or
amplifiers; an audible paging system; and a wet bar.

9. In prior decisions issued by this Office, the Office has both granted and denied variance
requests for outdoor speaker/amplifiers.* See In the Matter of Dew Point Brewing Company.

10. During the hearing, 5 people testified against granting the application for a patio permit and
request for three variances. While each person’s testimony was relevant to the hearing, many of the
objections, including parking and traffic concerns, are outside the scope of authority of this Office.
This Office notes that the premises is zoned General Commercial and its use as a microbrewery with
outdoor patron area was approved by Sussex County as evidenced by Exhibit 14, entered into the
record when all exhibits were introduced during the hearing. Counsel for Licensee explained as well
that DELDOT had approved the Licensee’s vehicular entrance. Concerns regarding possible increase
in noise were speculative, particularly in light of the Licensee’s willingness to agree to conditions as

identified above.

4 Each decision that this Office issues is based upon specific evidence and facts from an application, the record, and
a hearing. While prior decisions can be argued as being persuasive for a pending application, they are not binding on
this Office.
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11. Based upon the evidence in the record, the Office concludes that insufficient evidence was
presented during the hearing against the request for a patio permit and three variances to support this
Office from refusing the application. 4 Del. C. § 543(b).

12. The Licensee testified it would agree to certain self-imposed conditions concerning the
requested outdoor speaker/amplifiers if granted. In furtherance of that and in balancing the competing
interests of the Licensee’s desire to have outdoor amplified live music with the concerns of the
community (which is consistent with the Act and the Office’s prior decisions), the Office will require
Licensee to adhere to the following conditions when outdoor speakers/amplification are in use:

a. Licensee shall use one speaker affixed to the west side of the building to play prerecorded
background music, and the manager on duty will monitor the noise level to make sure it
meets the requirements of d. below;

b. Live music will be limited to duets or solo artists with a maximum of one accompanying
musician;

c. There will be no live music on the patio after 9 p.m.;

d. Background music — whether live or prerecorded - will remain at a level of 65 decibels or
less 100 feet from the property line of the Licensee; and

e. Closing time for the Licensee is: no later than 10 p.m. Monday through Thursday; no later
than 11 p.m. Friday and Saturday; and no later than 9 p.m. on Sundays. Live music on the
patio will cease at 9 p.m. daily, even on days the establishment is open later.

13.  The Office advised that collaborating with the community was the Licensee’s best approach,
and should the music be deemed too loud by neighbors, Mr. Metcalfe offered that neighbors can call
his cell phone to address any issues that may arise. The Office also explained that law enforcement
officers with the Division of Alcohol & Tobacco Enforcement (DATE) are charged with ensuring

compliance with the Liquor Control Act by all licensees.

OFFICE OF THE ALCOHOLIC BEVERAGE CONTROL COMMISSIONER
CARVEL STATE BUILDING, 10™ FLOOR, 820 NORTH FRENCH STREET, WILMINGTON, DELAWARE 19801
TELEPHONE: (302) 577-5222 FAX: (302) 577-3204
EMAIL: OABCCquestions@delaware.gov



mailto:OABCCquestions@delaware.gov

Page 7

DECISION AND ORDER

IT IS THIS 16" day of July, 2026, the Decision and Order of this Office that the Licensee’s
application for a patio permit and request for three variances - use of outdoor speaker/amplifiers, live
entertainment, and a wet bar - on the licensed patio with the conditions set forth herein is granted.

It is the Office’s practice to require a successful inspection before the license and variances will

issue.

IT IS SO ORDERED.

j{ﬂuc&u ?(aa/w Vﬂﬁ .55%

The Honorable Jacqueline Paradee Mette, Esq.
Commissioner

Right of Appeal, per 4 Del. C. § 304(b):

(b) The Commissioner’s decision shall be final and conclusive unless, within 30 days after notice
thereof has been mailed by the Commissioner’s office, a party to such hearing files an appeal in the
office of the Commissioner. Upon receipt of the appeal, the Commissioner shall cause the Chairperson
of the Appeals Commission to be advised of the pending appeal and the Chairperson shall cause the
Commission to be convened with at least 20 days’ notice to all parties. The appeal shall be heard by
the Appeals Commission, who shall, in accordance with the Administrative Procedures Act, Title 29
of the Delaware Code, review the matter on the record and affirm, reverse or modify the decision of
the Commissioner.
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